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Subpart C—Hearing and Appeal
Procedures

GENERAL

§904.200 Scope and applicability.

(a) This subpart sets forth the proce-
dures governing the conduct of hear-
ings and the issuance of initial and
final administrative decisions of NOAA
involving alleged violations of the laws
cited in §904.1(c) and regulations imple-
menting these laws, including civil
penalty assessments and permit sanc-
tions and denials. By separate regula-
tion, these rules may be applied to
other proceedings.

(b) The Judge is delegated authority
to make the initial or final administra-
tive decision of the Agency in pro-
ceedings subject to the provisions of
this subpart, and to take actions to
promote the efficient and fair conduct
of hearings as set out in this subpart.
The Judge has no authority to rule on
constitutional issues or challenges to
the validity of regulations promul-
gated by the Agency or statutes admin-
istered by NOAA.

(c) This subpart is not an inde-
pendent basis for claiming the right to
a hearing but, instead, prescribes pro-
cedures for the conduct of hearings, the
right to which is provided by other au-
thority.

§904.201 Hearing requests and case
docketing.

(a) If the respondent wishes a hearing
on a NOVA, NOPS or NIDP, the request
must be dated and in writing, and must
be served either in person or mailed to
the Agency counsel specified in the no-
tice. The respondent must either at-
tach a copy of the NOVA, NOPS or
NIDP or refer to the relevant NOAA
case number. Agency counsel will
promptly forward the request for hear-
ing to the ALJ Docketing Center.

(b) If a written application is made to
NOAA after the expiration of the time
period established in this part for the
required filing of hearing requests,
Agency counsel will promptly forward
the request for hearing along with a
motion in opposition, documentation
of service and any other relevant mate-
rials to the ALJ Docketing Center for
a determination on whether such re-
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quest shall be considered timely filed.
Determinations by the ALJ regarding
untimely hearing requests under this
section shall be in writing.

(c) Upon its receipt for filing in the
ALJ Docketing Center, each request
for hearing will be promptly assigned a
docket number and thereafter the pro-
ceeding will be referred to by such
number. Written notice of the assign-
ment of hearing to a Judge will
promptly be given to the parties.

§904.202

(a) Pleadings, papers, and other docu-
ments in the proceeding must be filed
in conformance with §904.3 directly
with the Judge, with copies served on
the ALJ Docketing Center and all
other parties.

(b) Unless otherwise ordered by the
Judge, discovery requests and answers
will be served on the opposing party
and need not be filed with the Judge.

Filing of documents.

§904.203 [Reserved]

§904.204 Duties and powers of Judge.

The Judge has all powers and respon-
sibilities necessary to preside over the
parties and the hearing, to hold pre-
hearing conferences, to conduct the
hearing, and to render decisions in ac-
cordance with these regulations and 5
U.S.C. 554 through 557, including, but
not limited to, the authority and duty
to do the following:

(a) Rule on timeliness of hearing re-
quests pursuant to §904.201(b);

(b) Rule on a request to participate
as a party in the hearing by allowing,
denying, or limiting such participation
(such ruling will consider views of the
parties and be based on whether the re-
quester could be directly and adversely
affected by the determination and
whether the requester can be expected
to contribute materially to the disposi-
tion of the proceedings);

(c) Schedule the time, place, and
manner of conducting the pre-hearing
conference or hearing, continue the
hearing from day to day, adjourn the
hearing to a later date or a different
place, and reopen the hearing at any
time before issuance of the decision, all
in the Judge’s discretion, having due
regard for the convenience and neces-
sity of the parties and witnesses;
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(d) Schedule and regulate the course
of the hearing and the conduct of the
participants and the media, including
the power to rule on motions to close
the hearing in the interests of justice;
seal the record from public scrutiny to
protect privileged information, trade
secrets, and confidential commercial or
financial information; and strike testi-
mony of a witness who refuses to an-
swer a question ruled to be proper;

(e) Administer oaths and affirma-
tions to witnesses;

(f) Rule on contested discovery re-
quests, establish discovery schedules,
and, whenever the ends of justice would
thereby be served, take or cause depo-
sitions or interrogatories to be taken
and issue protective orders under
§904.240(d);

(g) Rule on motions, procedural re-
quests, and similar matters;

(h) Receive, exclude, limit, and oth-
erwise rule on offers of proof and evi-
dence;

(i) Examine and cross-examine wit-
nesses and introduce into the record on
the Judge’s own initiative documen-
tary or other evidence;

(J) Rule on requests for appearance of
witnesses or production of documents
and take appropriate action upon fail-
ure of a party to effect the appearance
or production of a witness or document
ruled relevant and necessary to the
proceeding; as authorized by law, issue
subpoenas for the appearance of wit-
nesses or production of documents;

(k) Require a party or witness at any
time during the proceeding to state his
or her position concerning any issue or
his or her theory in support of such po-
sition;

(I) Take official notice of any matter
not appearing in evidence that is
among traditional matters of judicial
notice; or of a non-privileged document
required by law or regulation to be
filed with or published by a duly con-
stituted government body; or of any
reasonably available public document;
provided that the parties will be ad-
vised of the matter noticed and given
reasonable opportunity to show the
contrary;

(m) For stated good reason(s), assess
a civil penalty de novo without being
bound by the civil penalty assessed in
the NOVA;
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(n) Prepare and submit a decision or
other appropriate disposition document
and certify the record;

(o) Award attorney fees and expenses
as provided by applicable statute or
regulation;

(p) Grant preliminary or interim re-
lief; or

(g) Impose, upon the motion of any
party, or sua sponte, appropriate sanc-
tions.

(1) Sanctions may be imposed when
any party, or any person representing a
party, in an administrative proceeding
under this part has failed to comply
with this part, or any order issued
under this part, and such failure to
comply:

(i) Materially injures or prejudices
another party by causing additional ex-
penses; prejudicial delay; or other in-
jury or prejudice;

(ii) Is a clear and unexcused violation
of this part, or any order issued under
this part; or

(iii) Unduly delays the administra-
tive proceeding.

(2) Sanctions that may be imposed
include, but are not limited to, one or
more of the following:

(i) Issuing an order against the party;

(ii) Rejecting or striking any testi-
mony or documentary evidence offered,
or other papers filed, by the party;

(iii) Expelling the party from the ad-
ministrative proceedings;

(iv) Precluding the party from con-
testing specific issues or findings;

(v) Precluding the party from making
a late filing or conditioning a late fil-
ing on any terms that are just;

(vi) Assessing reasonable expenses,
incurred by any other party as a result
of the improper action or failure to act;
and

(vii) Taking any other action, or im-
posing any restriction or sanction, au-
thorized by applicable statute or regu-
lation, deemed appropriate by the
Judge.

(3) No sanction authorized by this
section, other than refusal to accept
late filings, shall be imposed without
prior notice to all parties and an oppor-
tunity for any party against whom
sanctions would be imposed to be
heard. Such opportunity to be heard
may be on such notice, and the re-
sponse may be in such form as the
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Judge directs and may be limited to an
opportunity for a party or a party’s
representative to respond orally imme-

diately after the act or inaction is
noted by the Judge.
(4) The imposition of sanctions is

subject to interlocutory review pursu-
ant to §904.254 in the same manner as
any other ruling.

(5) Nothing in this section shall be
read as precluding the Judge from tak-
ing any other action, or imposing any
restriction or sanction, authorized by
applicable statute or regulation.

§904.205 Disqualification of Judge.

(a) The Judge may withdraw volun-
tarily from an administrative pro-
ceeding when the Judge deems himself/
herself disqualified.

(b) A party may in good faith request
the Judge to withdraw on the grounds
of personal bias or other disqualifica-
tion. The party seeking the disquali-
fication must file with the Judge a
timely affidavit or statement setting
forth in detail the facts alleged to con-
stitute the grounds for disqualifica-
tion, and the Judge will rule on the
matter. If the Judge rules against dis-
qualification, the Judge will place all
matters relating to such claims of dis-
qualification in the record.

§904§.206 Pleadings, motions, and serv-
ice.

(a) The original of all pleadings and
documents must be filed with the
Judge and a copy served upon the ALJ
Docketing Center and each party. All
pleadings or documents when sub-
mitted for filing must show that serv-
ice has been made upon all parties.
Such service must be made in accord-
ance with §904.3(b).

(b) Pleadings and documents to be
filed may be reproduced by printing or
any other process, provided the copies
are clear and legible; must be dated,
the original signed in ink or as other-
wise verified for electronic mail; and
must show the docket description and
title of the proceeding, and the title, if
any, address, and telephone number of
the signatory. If typewritten, the im-
pression may be on only one side of the
paper and must be double spaced, if
possible, except that quotations may
be single spaced and indented.
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(c) Motions must normally be made
in writing and must state clearly and
concisely the purpose of and relief
sought by the motion, the statutory or
principal authority relied upon, and
the facts claimed to constitute the
grounds requiring the relief requested.

(d) Unless otherwise provided, the an-
swer to any written motion, pleading,
or petition must be served within 20
days after service of the motion. If a
motion states that opposing counsel
has no objection, it may be acted upon
as soon as practicable, without await-
ing the expiration of the 20 day period.
Answers must be iIn writing, unless
made in response to an oral motion
made at a hearing; must fully and com-
pletely advise the parties and the
Judge concerning the nature of the op-
position; must admit or deny specifi-
cally and in detail each material alle-
gation of the pleading answered; and
must state clearly and concisely the
facts and matters of law relied upon.
Any new matter raised in an answer
will be deemed controverted.

(e) A response to an answer will be
called a reply. A short reply restricted
to new matters raised in the answer
may be served within 15 days after
service of an answer. The Judge has
discretion to dispense with the reply.
No further responses are permitted.

§904.207 Amendment of pleading or
record.

(a) A party may amend its pleading
as a matter of course at least 20 days
prior to a hearing. Within 20 days prior
to a hearing a party may amend its
pleading only by leave of the Judge or
by written consent of the adverse
party; leave shall be freely given when
justice so requires. A party shall plead
in response to an amended pleading
within the time remaining for response
to the original pleading or within 10
days after service of the amended
pleading, whichever period is longer,
unless the Judge otherwise orders.

(b) The Judge, upon his or her own
initiative or upon application by a
party, may order a party to make a
more definite statement of any plead-
ing.

(c) Harmless errors in pleadings or
elsewhere in the record may be cor-
rected (by deletion or substitution of



